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ABSTRACT 

Financing is the most crucial aspect of any business today. Companies often 

borrow amounts which sometimes even exceed their total paid-up share capital. 

This is where the role of big investors, venture capitalists and lending 

institutions, like banks, mutual funds, public financial corporation, etc. comes 

into picture because these Companies have to depend on them for financing of 

working capital, various projects, future expansion, etc. When such investors or 

lending institutions put money into the company, their first and foremost concern 

always remains to safeguard their financial interest in the Company. Therefore, 

at the negotiation stage of the deal/financing itself they negotiate for “board 

seat”, which means the right to appoint a ‘nominee director’ or ‘investor director’ 

in the Company who can safeguard their financial involvement in the company 

and ensure smooth exit in case of material adverse change or state of severe 

financial distress. As per Black’s Law Dictionary, a nominee director is “an 

individual who is given the role of a nonexecutive director on the firm’s board of 

directors, in place of another person, investor or financial institution.” 

The present paper delves into the liabilities of a nominee/investor director, in 

particular at the time of winding up or for dishonor of cheque. The paper also 

looks into the question if, while exercising jurisdiction under s. 633 of the Act, a 

court can make distinction amongst the directors who are on the Board purely by 

virtue of their technical skill or expertise or because they represent certain 

special interests and, those who are in effective control of the management and 

affairs of the Company.  
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PRELIMINARY QUESTIONS 

What is the nature of appointment of such nominee/investor director? 

Clause 49 of the Listing Agreement on Corporate Governance provides that “Nominee 

directors appointed by an institution which has invested in or lent to the company shall be 

deemed to be independent directors”. 1 

How does a clause on ‘board seat’ in shareholding agreement or any such 

agreement worded? 

Since, such a relationship is purely contractual in nature; the clause on appointment of 

nominee director can take any form, which means the clause can also specify the extent of 

liability of such nominee/investor director and other incidental rights.  

“Unless otherwise agreed between the Investor and the Promoters in writing, with effect 

from the Closing Date and so long as the Investor continues to hold 5% (Five percent) or 

more of the Securities of the Company on a fully Diluted Basis, the Investor shall have the 

right to nominate 1 (One) representative on the Board (“Investor Director”) and 1 (One) 

representative on the Board as an Observer.”  

The clause on liability of nominee/investor director may look something like this - 

“The Promoters and Company expressly agree and undertake that the Investor Director 

shall not be liable for any default or failure of the Company in complying with the 

provisions of any applicable laws, including defaults  under the Act, taxation and labour 

laws of India, as such Investor Director is not responsible for the day-to-day management 

or affairs of the Company. 

The Promoters and Company, expressly agree and undertake that they shall not identify 

the Investor Director as ‘Officer in Default’ of the Company, or occupier of any premises 

used by the Company or employers under applicable laws.” 

The nominee/investor director, depending upon their status and ranking in the financial 

institution or size or reputation of the investor they represent, makes crucial difference in 

the response they receive from the management of a company. A strong investor/financial 

institution with greater bargaining power may negotiate for veto power to be vested in 

such nominee director at board meetings. Similarly, a company or bank, like IDBI with 

substantial bargaining power may provide that “a decision taken at a board meeting to 

which an institutional nominee is party would not be automatically binding on the 

institution.”   

                                                           
1 Explanation (d) to Clause 49(I)(A)(iii) of the Listing Agreement. 
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Are Nominee/Investor Directors still liable despite express waiver of liability 

in the definitive agreement? What are the relevant legal provisions in this 

regard? How is the question dealt by various Courts in India? 

Section 2(13) of the Companies Act, 1956 defines 'director' in the following words- 

"'director' includes any person occupying the position of director, by whatever name called."  

Thus, it is abundantly clear from the definition of the 'director' that no distinction has been 

made between a nominated directors or any other director.  

Liability of a Nominee/Investor Director in the event of Winding Up 

The question of liability of nominee directors in the event of winding up of the company 

came in one of the cases of Punjab & Haryana High Court, Rama Fibres Limited vs. G.R. 

Hada and others.2 The issue was whether or not complaint could be filed against nominee 

directors as many of such directors pleaded that they were simply nominee directors and 

consequently could not be prosecuted. The Court in this case reiterated the position of law 

by saying that the prevailing law does not distinguish between a nominated director or any 

other director, therefore, simply asserting that a director was nominee director would not 

absolve the concerned person from liability, if any. The Court in this case also made 

reference to Wood Company (P) Ltd. v. Sardar Iqbal Singh and Anr.3in which it was held 

that the mere fact that a person was director of the company in earlier years would not 

render him liable under section 454(5) of the Act unless it is shown that he held the status 

of director on the date of winding up order. 

The Delhi High Court in M/S Daewoo Motors India Ltd. vs. WG CDR (Retd.) H.D. Talwani4  

also noted that the Companies Act, 1956 does not make any distinction between a 

nominated director and any other director. Thus, the mere fact that the Applicant was only 

a nominee director of company would not by itself be a ground to absolve Applicant from 

liability of compliance with directions contained in Section 454 (2) of Act. In this case, the 

Official Liquidator did not launch a prosecution against another director having accepted 

his statement (recorded under Rule 130 of Rules) that he was only a nominee Director. 

However, it went ahead with prosecution of the Applicant, a nominee director whose role 

was no different. Furthermore, the Applicant had resigned four years prior to date of 

initiation of winding up proceedings. The Court in this case also noted that the present 

Applicant had no access to records of company nor had she signed even a single document 

on behalf of company. Based on such factual circumstances, the Court thus concluded that 

the Applicant can be discharged. However, we must note that the discharge of the Applicant 

                                                           
2 (2000)4CompLJ226(P & H); decided on 26.08.1999 
3 (1985) 1 Comp LJ 80, (1984) PLR 124 (Delhi Section) 
4 [2012]110CLA21(Delhi), [2012]175CompCas530(Delhi) 
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in this case was not because she was a nominee director but due to above noted factual 

circumstances. The Court in this case also made reference to the Division Bench judgment 

of In Re: Beejay Engineers Pvt. Ltd.5, in which the Delhi High Court had looked into the 

following question of vital import- 

“Whether, while exercising jurisdiction under s. 633 of the Act, the court can justifiably 

draw any distinction amongst the directors who are on the Board purely by virtue of their 

technical skill or expertise or because they represent certain special interests and those 

who are in effective control of the management and affairs of the Company.” 

The Division Bench answered this question in following words- 

“While we do find some force in the argument that the circumstance of a person being 

purely on the Board on account of his special skill or expertise may be a relevant factor in 

deciding whether he has acted honestly and reasonably in conjunction with other 

circumstances of the case it is per se no ground for exonerating such a director from 

liability on account of negligence, breach of duty, misfeasance or breach of trust, etc. He 

has, like any other director, to satisfy the conscience of the court that he fulfills the criteria 

to earn relief from liability as laid down in the section, and his being on the Board on 

account of his expertise or special skill will not in itself be enough to exonerate him from 

liability; it will be just one of the circumstances to be taken notice of as a factor justifying 

the reasonableness and honesty of the applicant's actions. Looked at from this angle, the 

fact of a person being on the board of directors because of his special skill or expert 

knowledge cannot be said to be a wholly extraneous circumstance having no bearing 

whatsoever on the point in issue.” 

Thus, in Daewoo Motors Case6, it was held that the argument of the Applicant that she was 

only a nominee director will not by itself be a ground to absolve the said person from the 

liability of complying with the directions contained in Section 454 (2) of the said Act. 

 

Liability of a Nominee/Investor Director for dishonor of cheque under 

Negotiable Instruments Act, 1881  

Clause (b) of Sub-section 3 of Section 27 of the State Financial Corporations Act, 1951 

provides that where any arrangement has been entered into by the Financial Corporation 

with an industrial concern providing for appointment of one or more directors of such 

industrial concern by the Financial Corporation, i.e. nominee director, then that director 

“shall not incur any obligation or liability by reason only of his being a director or for 

anything done or omitted to be done in good faith in the discharge of his duties as a director 

                                                           
5 (1983) 53 CC 918 Delhi 
6 Supra 4 
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or anything in relation thereto”. However, as evident from the construction of the words, 

the applicability of such immunity is restricted only to state financial corporation which 

has been defined in Section 2(b) of the State Financial Corporations Act, 1951 as “a 

Financial Corporation established under section 37 and includes a Joint Financial Corporation 

established under section 3A;  

Similar was the stance of High Court of Bombay in Skyline Aquatech Exports Ltd. et al. vs. 

Sachima Agro Industries Pvt. Ltd.8 in which the Court held that-  

“In view of clause (b) of Sub-section 3 of Section 27 of the State Financial Corporations Act, 

1951, a nominee Director enjoys immunity and cannot be prosecuted under section 138 of 

Negotiable Instrument Act.”   

The legal issue in this case was whether nominee directors can be liable for prosecution 

under Section 141 and 138 of the Negotiable Instruments Act, 1881. The Court in this case 

further held that even though a vicarious liability is fastened on a person connected with a 

company under Section 141 unless a clear case is spelled out in the complaint against the 

person sought to be made liable, such person could not be made liable under Section 141. 

Although, the present case was concerned only about the liability of directors and nominee 

directors for dishonor of cheque, it points out the immunity granted under Section 27(3)(b) 

of the Financial Corporations Act, 1951 to state financial corporations.  

Other than Section 27(3)(b) of the Financial Corporations Act, 1951, the second Proviso 

appended to Section 141 of the Negotiable Instruments Act, 1881 provides- 

“where a person is nominated as a Director of a Company by virtue of his holding any 

office or employment in the Central Government or State Government or a financial 

corporation owned or controlled by the Central Government or the State Government, as 

the case may be, he shall not be liable for prosecution under this Chapter.”  

In another case for dishonor of cheque, Sham vs. Muley Constructions Pvt. Ltd. and Ors.9, 

the Bombay High Court categorically held that-  

“the liability of the Directors stems from nature of charge with which they are entrusted 

the affairs of the Company. The nominee Director cannot be held vicariously liable in view 

of second Proviso appended to Section 141 of the Negotiable Instruments Act, 1881.”  

The Court in this case further observed that-  

                                                           
7 Establishment of State Financial Corporations—(1) The State Government may, by notification in the Official Gazette, 
establish a Financial Corporation for the State under such name as may be specified in the notification;  
(2) The Financial Corporation shall be a body corporate by the name notified under sub-section U), having perpetual 
succession and a common seal, with power, subject to the provisions of this Act, to '[acquire, hold and dispose of] 
property and shall by the said name sue and be sued. 
8 2008(2)BomCR267, 2007(109)BOMLR2757 
9 2009(3)BomCR795, 2008(6)MhLj703 
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“The Directors of a Company can be vicariously liable only when they are proved to be 

incharge of and responsible to the conduct of the business of the Company.”  

Here, the applicant S. Mohan was a nominee director having been nominated by IDBI Bank 

to oversee the affairs of the Company.  Though he was a Director, he was not directly 

concerned with the financial affairs of the Company. Therefore, the Court observed that he 

could not be held vicariously liable. 

The question of liability of a nominee/investor director again came up in Shri M.M. Shah 

vs. Deputy Director of Enforcement 10  wherein the issue was whether Nominee 

/Processional Director of a Joint Venture Company can be vicariously held liable for acts of 

commission or omission of subordinate of company. The Bombay High Court in this case 

noted that-  

“A reading of Section 68 of the FERA Act discloses that the authority has to reach a 

satisfaction that the person concerned was incharge of and was responsible to the 

Company for the conduct of the business of the Company as well as the Company, and then 

only he could be proceeded with.”  

Thus, it emphasized that the question was not whether the Appellant was the Director or 

not during the relevant period but as to whether as prescribed in Section 68, he was in 

charge of and was responsible to the Company for the conduct of the business of the 

Company. Therefore, it was held that-  

“since no finding has been recorded by the Tribunal in terms of Section 68 as regards the 

role of the Appellant qua the S.A. Ltd., in our view, the penalty imposed on the Appellant is 

wholly unsustainable.”  

The Court also relied upon the judgment of the Apex Court in SMS Pharmaceuticals Ltd.11 

to support its view and observed that - 

“It is necessary to specifically aver in a complaint under Section 141 that at the time the 

offence was committed the person accused was in charge of and responsible for the 

conduct of business of the company. Without this averment being made in a complaint, the 

requirements of Section 141 cannot be said to be satisfied. 

Merely, being a director of a company is not sufficient to make the person liable under 

Section 141 of the Act.” 

Similar was the finding of Madhya Pradesh High Court in K.N. Mathur S/o Late D.N. 

Mathur vs. Firm Rajendra Kumar Gyanmal12. Here, the Complainant, a nominee director, 

                                                           
10 2011(1)BomCR745, [2011]166CompCas17(Bom) 
11 SMS Pharmaceuticals Ltd. v. Neeta Bhalla and Anr., AIR 2005 SC 3512 
12 M.Cr. C. No. 2089/2010, decided on 11.10.2012 
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did not have any role in day to day affairs of Company and none of document was executed 

by him. With the similar views on the liability of a nominee director under Section 141 of 

Negotiable Instruments Act, 1881, it was held that-  

“The criminal liability can be fasten only on those who at the time of commission of 

offence, were In-charge of and were responsible for the conduct of the business of the 

Company.” 
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