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When can a company be wound up by the Court? 

A company can be wound up by the Court in following six situations as prescribed in 

Section 433 of the Companies Act, 1956- 

a. If the company itself, has passed a special resolution (passed by three-fourth of the 

members present) in the general meeting to that effect;  

b. Default in holding the statutory meeting or in delivering the statutory report [under 

Section 165 (1) & (5) of the Act] to the RoC;  

c. The company fails to commence its business within one year from the date of it's 

incorporation, or suspends its business for a whole year; 

d. The number of members is reduced below the statutory minimum number required;  

e. If the company is unable to pay its debts, and 

f. If the court is of the opinion that, the company be wound up (due to 

mismanagement, financial unsoundness, illegal operations, etc.) 

 

When does a Company deem to be ‘unable to pay its debts’? 

Section 434(1) of the Companies Act, 1956 lists three circumstances where a company is 

deemed to be unable to pay its debts- 

“A company shall be deemed to be unable to pay its debts-  

(a) if a creditor, by assignment or otherwise, to whom the company is indebted in a 

sum exceeding five hundred rupees then due, has served on the company, by 

causing it to be delivered at its registered office, by registered post or otherwise, a 

demand under his hand requiring the company to pay the sum so due and the 

company has for three weeks thereafter neglected to pay the sum, or to secure or 

compound for it to the reasonable satisfaction of the creditor; 

(b) if execution or other process issued on a decree or order of any Court in favour of a 

creditor of the company is returned unsatisfied in whole or in part; or 
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(c) if it is proved to the satisfaction of the Court that the company is unable to pay its 

debts, and, in determining whether a company is unable to pay its debts, the Court 

shall take into account the contingent and prospective liabilities of the company.” 

 

What are the factors that a Court looks into while deciding whether a winding 

up petition should be allowed? 

Following are the key factors that a Court considers to decide whether a winding up 

petition should be allowed on the grounds of Section 433(e), i.e. inability to pay debts- 

1. Bona fide and reasonable dispute as to the debt: If there is a bona fide and 

reasonable dispute as to a substantial part of the debt on which the petition is based, 

and the defence is a substantial one, the Court tends to refuse winding up. However, a 

dispute is considered to be substantial and genuine if it is bona fide and not spurious, 

speculative, illusory or misconceived. When the question as to genuineness of the 

dispute is put before the Court, the Company Court, at that stage, is not expected to hold 

a full trial of the matter.1 A bona fide dispute must be differentiated from ‘neglect to 

pay’. This means, even when a debtor company believes wrongly that it justified in law 

to refuse payment, such a refusal cannot be regarded as neglect to pay.2 On the 

contrary, where the debt is undisputed, the court will not act upon a defence that the 

company has the ability to pay the debt but did not choose to pay that particular debt.  

 

Now the question which comes up is whether it is necessary to determine the exact 

amount of the debt disputed. In other words, can dispute as to the precise amount of the 

debt be considered ‘bona fide dispute’? The law in this regard is very clear and provides 

that where there is no doubt that the company owes the creditor a debt entitling him to 

a winding up order but the exact amount of the debt is disputed, the court can still make 

a winding up order without requiring the creditor to quantity the debt precisely. The 

principles on which the court acts are- 

(a) that the defence of the company is in good faith and one of substance,  

(b) the defence is likely to succeed in point of law and  

(c) the company adduces prima facie proof of the facts on which the defence 

depends. 

 

Landmark Cases- 

 Amalgamated Commercial Trades (P.) Ltd. v. Krishnaswami3 (para 14) 

                                                           
1 IBA Health v. Info-Drive Systems, [2010]159CompCas369(SC), (2010)10SCC553 at para 17 
2 Ibid. at para 20 
3 (1965) 35 Com Cases 456 
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 Madhusudan Gordhandas & Co. vs. Madhu Wollen Industries Pvt. Ltd.4 (para 21 & 

22) 

 Sharda Bhandari vs. Aananya Electronics Ltd.5(para 9) [Delhi High Court] 

 Pradeshiya Industrial & Investment Corporation of U.P. V. North India Petro 

Chemical Ltd.6 (para 31) 

 Vijay Industries vs. NATL Technologies Limited7 (para 32 & 33) 

 IBA Health v. Info-Drive Systems8(para 17 & 20) 

 

2. Objection of the Creditors: The court will also give consideration to the wishes of the 

majority in value of the creditors, and if, for some good reason, they object to a winding 

up order, the court in its discretion may refuse the order. The wishes of the creditors 

will however be tested by the court on the following grounds- 

(a) whether the case of the persons opposing the winding up is reasonable;  

(b) whether there are matters which should be inquired into and investigated if a 

winding up order is made, and 

(c) whether it would benefit him or the company's creditors generally (if not, a 

winding up order will not be made)9 

The grounds furnished by the creditors opposing the winding up will have an important 

bearing on the reasonableness of the case.  

 

Landmark Cases- 

 Madhusudan Gordhandas & Co. vs. Madhu Wollen Industries Pvt. Ltd.10 (para 23) 

 Pradeshiya Industrial & Investment Corporation of U.P. V. North India Petro 

Chemical Ltd.11 (para 31) 

 

3. Commercial Insolvency: Here, what is ascertained by the Court is not whether the 

assets of the company if converted into cash would be sufficient to meet its liabilities, 

but whether the company is insolvent in a commercial sense, i.e., a perusal of the 

balance sheet of the company must show that its assets are not sufficient to meet its 

current liabilities. The debt under Section 433 of the Companies Act must be a 

determined or a definite sum of money payable immediately or at a future date. A 

determination of examination of the company's insolvency may be a useful aid in 

                                                           
4 AIR 1971 SC 2600, (1971) 3 SCC 632 
5 [1993] 78 CompCas 167 (Delhi), 48 (1992) DLT 723, 
6(l994) 79 CompCas 835 (SC) 
7 AIR 2009 SC 1695, [2009] 147 CompCas 490 (SC), (2009) 3 SCC 527 
8 [2010] 159 CompCas 369 (SC), (2010) 10 SCC 553 
9 British India Banking Corporation v. Sylhet Commercial Bank, AIR 1949 Ass.45 
10 Supra Note 4 
11 Supra Note 6 



© www.corporatrix.wordpress.com  Page 4 
 

deciding whether the refusal to pay is a result of the bona fide dispute as to the liability 

or whether it reflects an inability to pay. If there is no dispute as to the company's 

liability, the solvency of the company might not constitute a standalone ground for 

setting aside a notice under Section 434(1)(a), meaning thereby, if a debt is 

undisputedly owing, then it has to be paid.12 If demand is not met and an application for 

liquidation is filed under Section 439 in reliance of the presumption under Section 

434(1)(a) that the company is unable to pay its debts, the law should take its own 

course and the company of course will have an opportunity on the liquidation 

application to rebut that presumption.13 Solvency of a company cannot stand in the way 

of a winding-up petition if the company does indeed owe an unpaid debt to the creditor. 

 

Landmark Cases- 

 Dolphin International Ltd. vs. Gavs Laboratories (P) Ltd. [(1999) 1 CALLT 49 (SC)] 

 Mediquip Systems (P) Ltd. v. Proxima Medical System GMBH14 (para 18 & 21) 

 IBA Health v. Info-Drive Systems15 (para 21 & 22) 

 

4. Legitimacy of Petition: A petition presented ostensibly for a winding-up order but 

really to exercise pressure will be dismissed, and under circumstance may be 

stigmatized as a scandalous abuse of the process of the Court.16 A Company Court 

cannot be reduced as a debt collecting agency or as a means of bringing improper 

pressure on the company to pay a bona fide disputed debt. An action may lie in 

appropriate Court in respect of the injury to reputation caused by maliciously and 

unreasonably commencing liquidation proceedings against a company and later 

dismissed when a proper defence is made out on substantial grounds. 17 

 

Landmark Cases- 

 Madhusudan Gordhandas & Co. vs. Madhu Wollen Industries Pvt. Ltd.18 (para 32) 

 Amalgamated Commercial Trades (P.) Ltd. v. Krishnaswami19 (para 13) 

 Mediquip Systems (P) Ltd. v. Proxima Medical System GMBH20 (para 18) 

 Vijay Industries vs. NATL Technologies Limited21 (para 31) 

 IBA Health v. Info-Drive Systems22(para 18, 25 & 27) 

                                                           
12 Supra Note 1 at para 21, 22 
13 Supra Note 1 at para 21 
14 AIR 2005 SC 4175  
15 Supra Note 1 
16 Buckley on the companies Acts ((sic) th Edn. p. 451) 
17 Supra Note 1 at para 25 
18 Supra Note 1 
19 Supra Note 3 
20 AIR 2005 SC 4175 
21 Supra Note 7 
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5. Public Policy Considerations: It may be noted that the power of the court to order 

winding up is discretionary23 and there is no rigid formula. The Court may refuse to 

hold the company insolvent on other considerations including that of public interest 

even after the requirements of the notice are complied with. The Company Court, at 

times, does not only look into the interest of the creditors, but also the interests of 

public at large.24 

 

Landmark Cases- 

 Mediquip Systems (P) Ltd. v. Proxima Medical System GMBH25 (para 18) 

 IBA Health v. Info-Drive Systems26(para 17 & 25) 

 Indo Rolhard Industries Ltd. vs. M.K. Mahajan & Anr.27 (Del HC, para 5) 

 

6. Loss of Substratum: In determining whether or not the substratum of the company has 

gone, the objects of the company and the case of the company on that question will have 

to be looked into. The Court will consider whether the company has abandoned its 

objects of business. The mere fact that the company has suffered, trading losses will not 

destroy its substratum unless there is no reasonable prospect of it ever making a profit 

in the future.  

 

Landmark Case(s)- 

 Madhusudan Gordhandas & Co. vs. Madhu Wollen Industries Pvt. Ltd.28 (para 30) 

 

Whether interest payable on the sum due would be a debt so as to attract the 

provisions of Sections 433 and 434 of the Companies Act, 1956? 

“Debt” has been construed widely in Indian law, and controversy has arisen over the 

precise scope of the winding-up provision. Failure to pay agreed interest or the statutory 

interest would come within the purview of the word `debt’.29 The Supreme Court in Vijay 

Industries vs. NATL Technologies Limited30 at para 33 noted that- 

                                                                                                                                                                                           
22 Supra Note 1 
23 Supra Note 14 at para 18, Supra Note 1 at para 17 
24 Supra Note 1 at Para 25 
25 Supra Note 14 at para 18; Supra Note 1 at para 17 
26 [2010] 159 CompCas 369 (SC), (2010) 10 SCC 553 
27 [2013] 178 CompCas 282 (Delhi), 197 (2013) DLT 446 
28 Supra Note 4 
29 Supra Note 7 at para 33 
30 Ibid. 
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“It is one thing to say that the amount of debt is not definite or ascertainable because 

of the bona fide dispute raised thereabout or there exists a dispute as regards quantity 

or quality of supply or such other defences which are available to the purchaser; but it 

is another thing to say that although the due as regards the principal amount 

resulting from the quantity or quality of supply of the goods stands admitted but a 

question is raised as to whether any agreement had been entered into for payment of 

interest or whether the rate of interest would be applicable or not. In the latter case, in 

our opinion, the application for winding up cannot be dismissed.” 

Merely because there is a dispute in regard to the rate of interest, the winding up petition 

cannot be thrown out on that ground alone.31 

 

 

****** 

                                                           
31 Supra Note 7 at Para 34 


